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seldom invoked to enforce it. However, should dissensions arise 
between the parents, the children not being parties thereto, will 
not be deprived of their rights. It is not the policy of the law to 
permit parents to evade their duties toward their children by the 
wrongful neglect, failure or refusal to perform them. The pri- 
mary liability for the support of the children rests on the father. 
This is true at common law for the husband acquired his wife's 
liabilities along with her property. By statutes, allowing the 
wife a separate estate, the husband is generally declared to be 
liable for the support of his infant children. The father is pri- 
marily liable, the mother secondarily. 

When the father shows by his own voluntary misconduct that 
he is unfit to exercise parental control and the custody of the 
children is awarded to the mother, he is not thereby released from 
his pre-existing duty to support them unless the court so decrees. 
The divorce from his wife is not a divorce from his children. His 
liability for the support and education of his infant children 
remains the same after divorce as it was before. Moreover, by 
failing to carry out the trust imposed on him, he forfeits the right 
to the services of his children. Nor can he complain, since he 
alone is responsible. The law will "not enable the father to con- 
vert his own wrong into a shield against parental liability." It 
is not the policy of the law to release the unworthy parent of a 
burden and impose it as an additional one upon the worthy 
parent. 

By divorce, the husband and wife become, to all intents and 
purposes, absolute strangers. They are then single persons and 
none of the marital duties and obligations to each other survive 
the decree. If a third person supports the infant children, he can 
recover on the contract implied by law that the father will pay for 
that for which he is primarily liable. And if a stranger can 
recover in such cases, so may the wife who has become a stranger 
by the divorce decree. Moreover, guardians, or other persons 
having similar powers, are not personally liable for the expense of 
maintaining their wards, whatever relationship they may be to 
each other. 

The fundamental principle upon which this argument is based, 
as expressed by Bishop, is: "that no one can cast off an obliga- 
tion by refusing to keep it, or any duty by an evil doing." 

For discussion of this view see Rankin v. Rankin, 83 Mo. App. 
335; Pretzinger v. Pretzinger, 45 O. St. 452; Stanton v. Willson, 3 
Day, (Conn.) 37; Zilley v. Dunwiddie, 74 N. W. (Wis.) 126; Conn. 
v. Conn., 57 Ind. 323. 

CORPORATIONS — RIGHT TO CORPORATE NAME 

The value of no kind of property has in recent years increased 
more rapidly than the value of corporate names. A corporation 
for a number of years turns out a standard product or perhaps 
spends enormous sums familiarizing consumers with illustrations 
having its trade mark for a background and with verses of which 
its name constitutes the refrain. Not infrequently the result is 
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that the appellation which has thus become a household word is 
of more value to such corporation than even its manufacturing 
plant. As a consequence cases upon this subject have not only 
increased in numbers but have grown greatly in importance. 
One of the most interesting of this class of cases recently decided 
is BlackwelV s Durham Tobacco Co. v. American Tobacco Co., 59 S. E. 
(N. C.) 1*3- 

Blackwell's Durham Tobacco Company of Durham sought to 
restrain the American Tobacco Company and also Blackwell's 
Tobacco Company, a New Jersey corporation, from using the 
plaintiff's corporate name. In refusing the injunction the court 
held that a domestic corporation does not acquire by the mere 
adoption of a corporate name the exclusive right to use the same 
and it does not acquire such a property right in the name as will 
be protected by injunction. 

These conclusions are based upon the theory that the only 
right which a corporation has in its name results from the use of 
such name. Thus in settling the rights to corporate names the 
courts have reasoned from the analogous case of trade marks, 
where of course use furnishes the only criterion of ownership. 
Although few courts have had occasion to meet the question as 
squarely as did the North Carolina court, yet many cases have 
seemingly assumed that usage only is to be considered in deter- 
mining the rights to a corporate name. And, if the analogous 
rules in regard to trade marks are to be strictly followed, such 
conclusions are entirely correct. Higgins Co. v. Higgins Soap Co. , 
144 N. Y. 462; Lamb Knit Goods Co. v. Lamb Glove & Mitten Co., 
no Mich. 159. 

Such a rule, however, is not altogether convenient even in the 
case of trade marks. A man may have extensively advertised a 
certain article by a distinctive name yet, leaving out of considera- 
tion registry statutes, if some one else puts another article of the 
same name upon the market before the advertised article is put 
upon the market, he who has borne the expense of advertising 
has no redress. Maxwell v. Hogg, L. R. 2 Ch. App. 307. Again 
there is the ever recurring question : What is sufficient user? In 
the case of trade marks, however, there are obvious reasons why 
this rule in spite of its inconvenience should be adhered to. Since 
at common law there is no formal adoption, definite adoption by 
usage at least must be required ; or as it has been stated, until an 
originator puts his uniquely named article upon the market he 
has given the world no consideration for the right to the exclu- 
sive use of any name. Maxwell v. Hogg, supra. 

In the case of corporate names conferred at the time of incor- 
poration this reasoning hardly holds. The assumption of the 
corporated name at the time of incorporation is certainly adoption 
definite enough to prevent any confusion. May it not also be 
said that the assumption of corporated duties is sufficient con- 
sideration for the right to such name? 

This distinction between trade marks and corporate names 
has not been altogether overlooked by the courts. Although 
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usage is chiefly considered in determining the ownership of cor- 
porate names, yet the time of incorporation has been recognized as 
fixing some rights. Thus Tussaud v. Tussaud, 44 Ch. Div. 678, 
decides that a corporation can not select a name which is the 
same as or similar to that of another corporation created by, or 
under the laws of, the same sovereignty, and in many states there 
are statutes to the same effect. State v. MaGrath, 92 Mo. 355. 
If usage were the sole criterion, would it not be logical in such 
cases arising under the common law to hold that corporations 
with the same name as one already in existence could be chartered 
but that the name could not be used? Tending still further away 
from the analogy to trade marks is American Order of Scottish Clans 
v. Merrill, 151 Mass. 558, holding that when the name of a cor- 
poration has been approved by the proper state officials at the 
time of incorporation, such name becomes a part of the corporate 
franchise. Rhode Island also holds that the name of a corpora- 
tion is a part of its franchise, provided the corporation was 
chartered by a special law. Paulino v. Beneficial Association, 18 R. 
I. 165. One court, not of last resort, has assumed the logical con- 
clusion of such reasoning which is that priority of incorporation 
determines the right to a corporate name. German Hanoverian 
Coach Horse Co. v. Oldenbery Coach Horse Association of America, 46 
111. App 281. 

It would seem in such a case as the present, where one of the 
litigants is a foreign and the other a domestic corporation, that 
the public policy of the state also would dictate that the domestic 
corporation should as far as possible be protected. Some courts 
consider this principle of public policy so potent that they hold 
that a foreign corporation has no standing in a domestic court to 
sue to restrain a domestic corporation from using the same name. 
Hazelton Boiler Co. v. Hazelton Tripod Boiler Co., 142 111. 494. In 
such a case as the one under discussion the same obligation of a 
state to protect a corporation of its own creation might be urged 
with perhaps more reason. If the court, however, feels itself 
bound by the rigid rules of the law, perhaps the best way to 
further the public policy of the state would be to pass a statute 
prohibiting a foreign corporation from doing business in a state 
under a name the same as or similar to one by which a domestic 
corporation has been chartered and giving to the domestic cor- 
poration the right to an injunction in accordance with the statute. 

COURTS — ACTION AGAINST STATE 

Last month in discussing So. Ry. Co. v. M'Neil, 155 Fed. 756 
(N. C), and Seaboard Air Line Ry. Co. v. R. Commission, 155 Fed. 
792 (Ala.), we commented upon an important and far-reaching 
question which now engages perhaps more of the attention and 
anxious consideration of the public and of the courts of this 
country than any other. Very recently the Supreme Court of 
North Carolina, in State v. So. Ry. Co., 59 S. E. 570, has made a 
decision upon practically the same state of facts as formed the 
basis of the M'Neil decision, arriving at an opposite conclusion. 



